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Plaintiffs, by and through their attorneys, based on their individual experiences, the

investigation of counsel, and information and belief allege as follows:
L INTRODUCTION

1. In November 2007, Amazon revolutionized the book publishing industry by releasing
the Kindle, a handheld digital reader for electronic books or “eBooks.” Using proprietary “electronic
ink” technology, the Kindle replicated the appearance of ink on paper and introduced numerous
efficiency-enhancing characteristics, including portability and other advantages of a digital format.
A major economic advantage to eBook technology is its potential to massively reduce distribution
costs historically associated with brick-and-mortar publishing. But publishers quickly realized that if
market forces were allowed to prevail too quickly, these efficiency enhancing characteristics would
rapidly lead to lower consumer prices, improved consumer welfare, and threaten the current business
model and available surplus (profit margins). So, faced with disruptive eBook technology that
threatened their inefficient and antiquated business model, several major book publishers, working
with Apple Inc. (“Apple”), decided free market competition should not be allowed to work — together
they coordinated their activities to fight back in an effort to restrain trade and retard innovation. The
largest book publishers and Apple were successful.

2. The original Kindle sold out in less than six hours. To gain market share, take
advantage of its first-mover advantage, and capitalize on the tremendous efficiencies associated with
eBooks, Amazon set eBook pricing levels significantly below prices for physical books (“paper
books” or “hardcover books”). Amazon set the prices of many of the popular new released eBook
titles at $9.99. Amazon instituted this pro-consumer, discounted pricing even though on many titles
publishers charged Amazon a wholesale price at or above $9.99.

3. Even though publishers were reaping the benefits of Amazon’s successful efforts to
vastly expand the consumer base and increase volume of units sold via Amazon’s investment in
eBook sales, publishers also feared Amazon’s $9.99 pricing. Amazon’s discount pricing threatened
to disrupt the publishers’ long-established brick-and-mortar model faster than the publishers were
willing to accept. Being hidebound and lacking innovation for decades, the publishers were

particularly concerned that Amazon’s pro-consumer pricing of eBooks would negatively impact their
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moribund sales model, and in particular the sale of higher priced physical copies of books. And,
longer term, publishers anticipated Amazon would eventually use its market power to reduce the
publishers’ share of the available surplus (profit margins) from each eBook sale.

4. Given Amazon’s first-mover advantage and ever growing installed user base,
publishers knew that no single publisher could slow down Amazon and unilaterally force an increase
in eBook retail prices. If one publisher acted alone to try and raise prices for its titles, that publisher
would risk immediately losing a substantial (and growing) volume of sales. Not wanting to risk a
significant loss of sales in the fastest growing market (eBook sales), the publishers named as
defendants (“Publisher Defendants™) solved this problem through coordinating between themselves
(and Apple) to force Amazon to abandon its pro-consumer pricing. The Publisher Defendants
worked together to force the eBook sales model to be entirely restructured. The purpose and effect
of this restructuring was to halt the discounting of eBook prices and uniformly raise prices on all first
release fiction and nonfiction published by these Publisher Defendants. Under the Publisher
Defendants’ new pricing model, known as the “Agency model”, the Publisher Defendants have
restrained trade by coordinating their pricing to directly set retail prices higher than had existed in the
previously competitive market.

5. The Publisher Defendants’ unlawful combination and pricing agreement would not
have succeeded without the active participation of Apple. Apple facilitated changing the eBook
pricing model and conspired with the Publisher Defendants to do so.

6. Apple had strong incentives to help the Publisher Defendants to restrain trade and
increase the price of eBooks. If Amazon continued to solidify its dominant position in the sale of
eBooks, strong network effects would make it difficult to dislodge Amazon. Moreover, Amazon’s
pro-consumer pricing meant that to enter the eBooks market Apple would likely be forced to sell at
least some eBooks near or below its wholesale costs for an extended period of time. Apple did not
want to enter the eBooks market subject to this margin pressure caused by Amazon’s pricing. But at
the same time, Apple believed that it had to enter the eBook market because the Kindle was (and is)
a competitive threat to Apple’s business model. Apple is competing to be — and has become —a

dominant manufacturer of mobile devices, such as Apple’s iPod, iPhone and iPad devices. These
CLASS ACTION COMPLAINT -2-
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devices are designed to distribute, store, and access digital media through Apple’s i0S platform,
including Apple’s App Store and iTunes Store.

7. Apple knew that if Amazon could establish the Kindle as the dominant eBook reader
by subsidizing the purchase of eBooks, Amazon could then use the Kindle platform (and its large
installed user base) to distribute other digital media. Notably, Apple had successfully used a
virtually identical strategy to gain a virtual monopoly on the distribution of digital music files
through its iPod device and its associated iTunes store.

8. The Publisher Defendants and Apple implemented this unlawful agreement and
combination on or before January 2010, when five of the six major book publishers of fiction and
nonfiction works almost simultaneously announced that they were switching from a wholesale
pricing model to an Agency model for eBook sales. This was an unprecedented industry shift in
pricing (and sales model) in the book industry in the United States. The announcements to shift to
the Agency model coincided with the release by Apple of the iPad tablet computer. In fact, when
Apple announced the launch of the iPad on January 27, 2010, the Publisher Defendants agreed to
allow Apple to use their trademarks in connection therewith.

9. The same day Apple announced launching the iPad, it was also announced that Apple
already struck deals with Hachette, HarperCollins, Macmillian, Penguin, and Simon & Schuster to
switch to the Agency model for Apple’s iBookstore — the application on Apple’s iPad that functions
as an eBook reader (thus competing directly with the Amazon Kindle).

10.  As part of the unlawful agreements, and seeking to leverage its installed user base and
dominant position via the Apple iOS platform, Apple and the Publisher Defendants agreed that prices
for Publisher Defendants’ eBooks that were offered through the iBookstore would be calculated by a
formula tied to physical books. This eBook formula would cause current prices for eBooks to
increase and, at the same time, would guarantee Apple that the Publisher Defendants would not sell
eBooks at lower prices elsewhere, such as through other eBook distributors, including Amazon. The
intended effect of this agreement was to force Amazon to abandon its discount pricing of eBooks and

allow the Publisher Defendants to establish uniformly higher prices for new release eBooks.

CLASS ACTION COMPLAINT -3-
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11. The conspiracy and agreements worked as intended: (1) the Defendants increased and
stabilized eBook pricing; and (2) forced Amazon to stop the discounting eBook prices on Publisher
Defendants’ titles.

12.  As adirect result of this anticompetitive conduct as intended by the conspiracy, the
price of eBooks has soared. The price of new bestselling eBooks increased to an average of $12-
$15 —an increase of 33 to 50 percent. The price of an eBook in many cases now approaches — or
even exceeds — the price of the same book in paper even though there are almost no incremental
costs to produce each additional eBook unit. The price of the Publisher Defendants’ eBooks sold on
the iBookstore, facing no pricing competition from Amazon or other e-distributors for the exact same
eBook titles, has remained at supra-competitive levels.

13.  Plaintiffs bring claims under federal and state antitrust laws to enjoin the illegal
conduct and to obtain damages.

IL PARTIES

14.  Plaintiff Anthony Petru is a resident of Oakland, California. Plaintiff Petru purchased
at least one eBook at a price above $9.99 from a Publisher Defendant for use on his Amazon Kindle.

15.  Plaintiff Marcus Mathis is a resident of Natchez, Mississippi. Since May 2010,
Plaintiff Mathis has purchased several eBooks from Publisher Defendants at a price above $9.99 for
use on his Sony Reader.

16.  Plaintiffs paid higher prices for their eBooks as a direct and foreseeable result of the
unlawful conduct set forth below.

17.  Defendant Apple is a California corporation having its principal place of business at 1
Infinite Loop, Cupertino, CA 95014. Apple is a leading manufacturer of mobile devices designed to
distribute, store, and display digital media. Examples of such devices include the Apple iPad device,
a tablet computer which supports several eReader applications, including the Kindle App, and
Apple’s proprietary app, iBookstore.

18.  Defendant Hachette Book Group, Inc. (“Hachette”) is a leading U.S. trade publisher
with its principal place of business at 237 Park Ave., New York, NY 10017. Its imprints include

CLASS ACTION COMPLAINT -4 -
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Little, Brown & Co. and Grand Central Publishing. On information and belief, Hachette is owned by
Hachette Livre, a French company.

19.  Defendant HarperCollins Publishers, Inc. (“HarperCollins™) is a leading U.S. trade
publisher with its principal place of business at 10 East 53rd St., New York, NY 10022. Its imprints
include Ecco, Harper, Harper Perennial and William Morrow. On information and belief,
HarperCollins is a subsidiary of News Corporation.

20.  Defendant Macmillan Publishers, Inc. (“Macmillan”) is a group of leading publishing
companies with its principal place of business at 175 Fifth Ave., New York, NY 10010. Its U.S.
publishers include Farrar Straus and Giroux, Henry Holt & Company, Picador, and St. Martin’s
Press. On information and belief, Macmillan is held by Verlagsgruppe Georg von Holtzbrinck,
which is based in Stuttgart, Germany.

21.  Defendant Penguin Group (USA) Inc. (“Penguin”) is the U.S. affiliate of Penguin
Group, one of the largest English-language trade book publishers in the world. Penguin’s principal
place of business is at 375 Hudson St., New York, NY 10014. Its imprints include Viking,
Riverhead Books, Dutton and Penguin Books.

22.  Defendant Simon & Schuster, Inc. (“Simon & Schuster”) is a leading U.S. trade
publisher with its principal place of business at 1230 Avenue of the Americas, New York, NY
10019. Its imprints include Simon & Schuster, Scribner, Atria and Gallery Books. On information
and belief, Simon & Schuster is part of CBS Corporation.

23.  Defendants Hachette, HarperCollins, Macmillan, Penguin and Simon & Schuster
(collectively the “Publisher Defendants” or “Agency 5”) comprise five of the country’s six largest
publishers.

III. JURISDICTION AND VENUE

24.  This Court has subject matter jurisdiction over this action pursuant to 15 U.S.C. §§ 4
and 15; and 28 U.S.C. §§ 1331 and 1337, in that this action arises under the federal antitrust laws.
The Court has supplemental subject matter jurisdiction of the pendant state law claims under 28

U.S.C. § 1367. The Court also has diversity jurisdiction over this action pursuant to 28 U.S.C.
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§ 1332(d) because the amount in controversy for the Class exceeds $5,000,000, and there are
members of the Class who are citizens of a different state than the Defendants.

25.  Venue is proper in this District under 28 U.S.C. § 1391(b) and (c) and Sections 4 and
12 of the Clayton Act, 15 U.S.C. §§ 15 and 22, because Defendants reside, transact business or are
found within this District, and a substantial part of the events giving rise to the claims arose in this
District.

26.  Intradistrict Assignment: Assignment to the San Francisco or Oakland division of this
Court is proper because a substantial portion of the events giving rise to the claims occurred therein.

IV. MARKET POWER OVER EBOOK SALES

27.  AneBook is an e-text that forms the digital media equivalent of a conventional print
book, sometimes restricted with a digital rights management (DRM) system. eBooks represent a
distinct antitrust market. The geographic market is the entire United States. No reasonable substitute
exists for eBooks. Consumers who purchase eBooks value their flexibility and portability.
Consumers of eBooks can carry thousands of publications with them on a single device and have the
ability to immediately purchase books rather than having to go to a bookstore. In addition to saving
time by not having to go to a bookstore, eBook readers need not pay shipping costs associated with
online purchases of physical books. Moreover, eBooks have a highly unique distribution
methodology and unique pricing. The industry also views eBooks as a separate economic segment
of the more general book market.

28. A hypothetical monopolist that controlled the supply of eBooks would have the ability
to raise the price of eBooks substantially for a significant period of time without consumers
substituting another product.

29.  In addition, the Publisher Defendants and Apple have exerted market power over
eBook sales, as directly demonstrated by the anticompetitive effects of their conduct. Here,
Defendants exercised market power as evidenced by their ability to raise prices above the
competitive level — by increasing prices by at least #hirty to fifty percent above similar books

published under the wholesale model as demonstrated below:
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V. STRUCTURE OF THE INDUSTRY

30.  eBooks are usually read on dedicated hardware devices known as eReaders. Personal
computers, tablets and some cell phones can also be used to read eBooks. eBooks are sold directly
through eReaders, as well as through the web.

31. Sony launched the first commercially successful eReader, the Sony Reader, in 2006.
The following year, Amazon released the Kindle. The Kindle utilized “electronic ink” technology to
replicate the look of a paper book while providing the portability associated with digital files.
Amazon’s Kindle quickly became the market leader by offering a much broader selections of books
than Sony and offering them at a standard pro-consumer price of $9.99.

32.  Amazon instituted its discounted pricing model even though in many instances the
wholesale price it paid equaled or even exceeded $9.99. Amazon was willing to establish this price
level in part to grow market share. Amazon also knew that with sufficient buying power and
efficiencies it could eventually reduce the surplus publishers were paid for eBooks, thereby
increasing Amazon’s margins.

33.  Amazon’s disruptive technology forced traditional booksellers to respond by
introducing competing technology and pricing. In 2009, Barnes & Noble released its own eReader —
the Nook — and tried to match Amazon’s pro-consumer pricing. Following Barnes & Noble’s
announcement, Sony similarly announced that it would adopt the $9.99 pricing for its Sony Reader.
Nevertheless, Amazon’s eBook prices were almost always lower than that of its competitors such as
Sony and Barnes & Noble. A study by the Inkmesh eBook search engine reported that Amazon had
the lowest prices nearly 75 percent of the time.

34.  Although Amazon’s $9.99 pricing policy was near or even sometimes below the price
Amazon paid to book publishers for certain mass market eBook content, its aggressive eBook pricing
practices succeeded in fueling Kindle sales and increasing Amazon’s share of the eReader market.
According to Credit Suisse, as of February 2010 Amazon’s Kindle eBooks occupied 90 percent of

the market for eBooks.!

Google Writes New Chapter in E-Book Saga, The eMarketer Blog, http://www.emarketer.
com/blog/index.php/google-writes-chapter-ebook-saga/ (last visited Aug. 8, 2011).
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35.  Atleast in part as a result of Amazon’s pro-consumer practices, consumers rapidly
starting adopting new book reading habits, making eBooks hugely popular. The Association of
American Publishers reports that eBooks are the fastest-growing segment of the book publishing
industry. In July 2010, Amazon reported sales of eBooks for its Kindle in the second quarter of 2010
outnumbered sales of hardcover books for the first time. In February 2011, the New York Times
added an eBook bestseller list.

36. Hardcover books, specifically the sale of front list titles, form the core sales for the
Agency Five (who in turn sell about 75to 85 percent of the fiction market). Publishers have the
highest margin per unit of sale from printed hardcovers which are sold to the trade (wholesalers,
booksellers, etc.) at discounts of 30 to 60 percent off the list price depending on the account.

37.  While eBook sales provided additional incremental unit sales over physical books, in
an unrestrained market the margin per unit of sale for eBooks is lower than physical books.

38.  Thus, publishers had the economic incentive to do two things: (a) slow down the rate
of eBook adoption, and (b) protect — and even increase — the margins for eBook sales.

39. By slowing down the rate of adoption and increasing prices, new entrants into the
digital market will be less inclined to demand a $9.99 price point made popular by Amazon. An
article in Psychology Today that refers to this as anchoring:

At issue is the phenomenon of “anchoring,” discovered by Amos
Tversky and Daniel Kahneman. When people don’t know what a
fundamentally new product should cost, they are strongly influenced
by the first price they encounter.

40. Further, the Publisher Defendants knew that for the minority of consumers who in
response to price increases for eBooks under the new Agency model elected to make a purchase from
the print market, it would only benefit the publishers because the print margin is frequently larger
than eBook margins under the Agency model.

V. UNLAWFUL AGREEMENT TO RESTRAIN TRADE OR COMMERCE

41.  The $9.99 standard eBook price Amazon set threatened the economic models of many
large publishers. With decreasing retail prices for eBooks, publishers feared the rapidly increasing
movement by consumers away from physical book purchases — on which publishers had built their

CLASS ACTION COMPLAINT -10-
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businesses for centuries. They also anticipated that, as the popularity of eBooks grew, Amazon and
other retailers would pressure publishers to reduce their wholesale prices for eBooks, thereby
reducing their profit-per-unit. Publishers were used to having the ability to help establish predictable
retail prices based on longstanding pricing behavior in the paper book industry. Under the decades-
old model, the publishers and their supply chain partners would agree on a standard discount schedule in
which the retailer would purchase the book for a percentage below the suggested retail price, and the
publishers would control the speed of pricing decay by phasing in discounted pricing through later release
of paperback books (“windowing”). This phenomenon, known as intertemporal price discrimination,
allowed publishers to maximize their profits by charging more to early adopters.

42.  Inresponse to Amazon’s disruptive business model, the Publisher Defendants took
steps to mitigate what they perceived to be the potential future reduced profits associated with eBook
sales. For example, several major publishers, including HarperCollins, held back the release (reduced
output) of eBook versions of some hardcover bestsellers by windowing the release a month or more
after the hardcover release. For its part, Macmillan lowered its royalty rate for eBooks by 5 percent.

43.  Inaddition to windowing techniques, Publisher Defendants also tried to pressure
Amazon to raise retail prices on eBooks; but Amazon steadfastly refused. Absent coordination, the
Publisher Defendants were unable to force Amazon to raise its eBooks retail prices. Given
Amazon’s dominant market share for eBook sales, each publisher knew that if it tried to unilaterally
insist on raising retail prices it would immediately lose eBook sales and market share to its rivals.

44,  Amazon’s success was also causing concern in other quarters. Specifically, Apple
had strong incentives to help the Publisher Defendants force Amazon to abandon its pro-consumer
pricing. Apple knew that devices like the Kindle are characterized by strong network effects; that is,
the value of a Kindle to an individual purchaser rises as the total number of purchasers increase.

This occurs because growth in the installed base attracts additional and superior content and drives
down prices. Because of these network effects, Apple knew that if Amazon were allowed to
continue to solidify its dominant position in the eBook market, these network effects would make it

nearly impossible to dislodge Amazon in the near-term. Apple knew the power of this strategy
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because it had used a virtually identical strategy to dominate the sale and distribution of digital music
files.

45.  Apple’s interest in entering the eBooks market was not simply to profit from the sale
of eBooks. Apple believed it was necessary to enter the eBooks market because it viewed Amazon
and its Kindle platform as a long-term threat to its dominant position in the sale and marketing of
mobile devices designed to distribute, store and access digital media, and Apple’s iOS content
distribution platform. These devices included the Apple iPhone, iPod, and iPad.

46. At the same time, Amazon’s pro-consumer pricing meant that in order to enter the
eBooks market, Apple would likely be forced to sell at least some eBooks near or below the input
cost for an extended period of time. Indeed, to gain market share, Apple might even be forced to
offer eBooks at an even lower price than Amazon offered. Apple and the Publisher Defendants thus
shared a common anticompetitive interest in forcing Amazon (and the rest of the market) to raise the
prices for eBooks.

47.  Recognizing Apple’s interest in protecting and expanding its dominant position in the
sale and marketing of mobile devices designed to distribute, store and access digital media, Amazon
had already taken steps to compete with Apple. After numerous commentators observed that
Apple’s popular App Store offered 70 percent of royalties to software application publishers,
Amazon began a program that offered 70 percent royalties to Kindle publishers who agreed to certain
conditions. In order to be eligible, authors were required to list their books for between $2.99 and
$9.99 on the Kindle, and the price had to be at least 20 percent below the lowest list price for the
print edition.

48.  InJanuary 2010, Apple and the Publisher Defendants agreed to a plan that would
allow Apple to erode Amazon’s market position and benefit Apple and the Agency 5 by raising
prices on first release eBooks.

49.  On January 23, 2010, industry newsletter Publishers Lunch reported that Apple had
negotiated agreements with Hachette, HarperCollins, Macmillan, Penguin and Simon & Schuster to

switch from a wholesaler-retailer model to an “Agency model” for eBook sales.
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50.  Four days later, on January 27, 2010, Apple announced a multi-function tablet device
called the iPad. One of the functions of the iPad was the ability to read eBooks. This put Apple into
direct competition with Amazon, who at the time of the iPad’s release, had an overwhelming share of
the markets for eBooks and eReaders.

51.  When Apple announced the iPad’s debut in January 2010, its CEO Steve Jobs
indicated that Apple had agreements in place with five of the six largest publishing houses —
Hachette Book Group, HarperCollins, Macmillan, Penguin, and Simon & Schuster — to provide
eBook content for the new device.” Those agreements were based on a so called “Agency model”
which gives publishers the ability to set eBook prices and makes Apple a distribution agent for sales
to consumers.® Apple receives a thirty-percent commission from each eBook sale through Apple’s
online bookstore, with the remaining seventy percent going to publishers (who in turn then
compensate the authors pursuant to whatever arrangement exists between the publisher and author).*
The publishers’ authority to price under their agreements with Apple, however, is restrained as the
contracts contain a formula that ties eBook prices to the list prices of comparable print editions. This
common formula agreed to by the Publisher Defendants and Apple operates to increase, standardize,
and stabilize most first-release general fiction and nonfiction titles. The effect of this term will
increase and stabilize eBook prices to a range of $12.99 to $14.99 for most general fiction and
nonfiction titles.” Apple and the Publisher Defendants also agreed that the Publisher Defendants
would not set prices of eBooks offered through other distribution channels (e.g., Amazon’s Kindle

store) below the prices the Publisher Defendants sold through the iBookstore (the “MFN Clause”).®

2 Motoko Rich, Books on iPad Offer Publishers a Pricing Edge, N.Y. Times, Jan. 28, 2010, at
B6.

3 Motoko Rich, Apple’s Prices for E-Books May Be Lower Than Expected, N.Y. Times,
Feb. 18, 2010, at BIO.

4 Id.; Motoko Rich & Brad Stone, Publisher Wins Fight on E-Books, N.Y. Times, Feb. 1, 2010,
at BI.

5 Rich, supra note 3; see also Jeffrey Trachtenberg & Geoffrey A. Fowler, E-Books Pricing
Put Into Turmoil, Wall St. J., Feb. 1, 2010, at A.

6 Rich, supra note 3. The agreement also reportedly contains language allowing Apple to

obligate publishers to discount eBook prices on bestsellers below the $12.99 to $14.99 range in order
to compete with brick-and-mortar bookstores and competing online sites. /d.
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52.  The effect of the MFN Clause, combined with the pricing formula tied to physical
book prices, was to increase prices and reduce competition for the eBooks of the Publisher
Defendants, specifically for the price of most newly released adult fiction and nonfiction eBooks;
this resulted in increasing and stabilizing eBook prices and eliminated competitive pricing. Apple
coordinated these agreements with the Agency 5. On information and belief, in the course of
entering into agreements with Apple, Apple and the Agency 5 communicated the terms of the
agreements and pricing information with each other, including signaling to each other that they
would agree to the MFN Clause and price formula that would increase and standardize pricing to a
range between $12.99 to $14.99.

53. It was well understood and intended by the Publishing Defendants and Apple that
their agreements would raise prices for consumers of eBooks. For example, on February 2, 2010,
Rupert Murdoch, News Corp. CEO, indicated he was unhappy with Amazon’s prices and that the
agreement with Apple would help to achieve “higher prices.”

54.  In contrast to the Agency model, under the wholesale distribution model that
traditionally has governed their relationships with brick-and-mortar bookstores and other online
sellers like Amazon, publishers essentially “sold” their products to retailers for a fixed (wholesale)
price — typically half the list price of the print edition — and surrendered control over the final price
ultimately charged to consumers.” In order to spur demand for eBooks (as well as for its own
eReader, the Kindle), Amazon set $9.99 as the standard price for most new releases, even though at
times Amazon purchased the content near or above $9.99.% Notwithstanding Amazon’s pricing has

driven rapid adoption of eBook sales, publishers have disapproved of Amazon’s discount model,

7 Donald Marron, How Should We Price E-books, CHRISTIAN SCI. MONITOR, Aug. 23, 2010,
http://www.csmonitor.com/Business/Donald-Marron/2010/0805/How-should-we-price-e-books; Paul
Biba, Why Smashwords Moved to “Agency Pricing” — Explained by Mark Coker,
http://teleread.com/paul-biba/why-smashwords-moved-to-agency-pricing-explained-by-markcoker/,
Dec. 2, 2010 (reviewing traditional wholesale model for pricing and distributing books and
chronology of shift to agency arrangements).

8 Rich & Stone, supra note 4; Erica Naone, iPad Rattles the e-Bookshelves, Tech. Rev., Feb. 2,
2010, http://www.technologyreview.com/computing/24443/?7a=f (“Under its existing model, Amazon
buys books from publishers for a set fee in bulk [and] reportedly often pays publishers more than
$9.99 for some books, selling them at a discount in order to drive adoption of the Kindle”).
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fearing it would lead to lower sales of hardcover books and, in the long term, it would condition
consumers to expect lower price points for all books.’

55.  Once the Publisher Defendants and Apple agreed to the radical switch to the Agency
model, the Publisher Defendants approached Amazon to require it to switch to a similar structure.
The showdown between Amazon and Macmillan in particular was widely chronicled in the press.

56.  Macmillan reportedly proposed that Amazon agree to sell Kindle editions of
Macmillan’s books as an agent, on the same 70/30 terms contained in the Publisher Defendants’
agreement with Apple.'® Alternatively, Macmillan offered to permit Amazon to keep purchasing
eBooks under the existing wholesale model, but warned that it would begin delaying release of those
eBook editions (reducing output) until seven months after publication of the hardcover edition."'
The latter offer would have crippled Amazon’s competitive position against Apple.

57.  MacMillan was able to threaten Amazon with this ultimatum even though Amazon at
the time possessed ninety-percent of the market share for eBook sales, because, on information and
belief, Macmillan knew each of the other Publishing Defendants had reached similar agreements
with Apple. Like Macmillan, the other Publisher Defendants and Apple had agreed to a pricing
formulae and MFN clauses, assuring themselves that Amazon would be closed out of the market for
the Publisher Defendants’ eBook titles unless Amazon agreed to allow the Publisher Defendants to

raise prices.

% See,e. g., Jack Shafer, Does the Book Industry Want to Get Napstered?, Slate, July 15, 2009,
http://www.slate.com/0f/2222941/; Stone & Rich, supra note 1 (explaining that the attraction of the
agency model to publishers is driven by their “fear that Amazon has accustomed buyers to
unreasonably low prices’ and their conviction that “if Kindle were to maintain its dominant position
[in eBook sales], it could force publishers to lower their wholesale prices”).

19 Brad Stone & Motoko Rich, Amazon Removes Macmillan Books, N.Y. Times, Jan. 30, 2010,
at B4. See also Letter from John Sargent to All Macmillan authors/illustrators and the literary agent
community (Jan. 30, 2010) (Sargent Letter), available at
http://www.publishersmarketplace.com/lunch/macmillan_30jan10.html.

I See Stone & Rich, supra note 10 (quoting Sargent as saying “I told [Amazon] that they could
stay with their old terms of sale, but that this would involve extensive and deep windowing of
titles™); Sargent Letter, supra note 10.
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58.  Amazon made an initial effort to fight by pulling all Macmillan titles off both the
Kindle site and Amazon.com.'?

59.  Amazon briefly ceased sales of Macmillan titles; however, by the end of the weekend,
the books were back for sale and Amazon had bowed to Macmillan’s demands." In a strongly
worded message on its website, Amazon stated, “We have expressed our strong disagreement and the
seriousness of our disagreement by temporarily ceasing the sale of all Macmillan titles. We want
you to know that ultimately, however, we will have to capitulate and accept Macmillan’s terms
because Macmillan has a monopoly over their own titles, and we will want to offer them to you even
at prices we believe are needlessly high for e-books.” Very soon after, Amazon entered into agency
agreements with each of the four other major publishers that had signed on with Apple."

60.  Hachette also forced Amazon to switch to the Agency model. On April 1, 2010,
Amazon posted the following message on its website: “[Hachette] has disallowed the sale of ebooks
except on agency terms effective as of 12:01 am this morning. We came to terms late last night but
we cannot be operationally ready to sell their ebooks on agency terms until two days from now —
April 3 — when we will also cut over for the other publishers that are switching to agency. If we can
get a two day extension from Hachette to continue selling their ebooks under the prior terms, we can

have the Hachette ebooks promptly back for sale today. If not, then they will be back on April 3.”

12 Stone & Rich, supra note 10. Amazon did, however, permit the continued sale of Macmillan
books by third parties on Amazon.com. See Sargent Letter, supra note 10.

13 See Whose Move? Amazon and Macmillan Vie for Position, L.A. Times,
http://latimesblogs.latimes.com/jacketcopy/2010/0z/amazon-macmillanconflict.html (quoting
Amazon letter to Kindle customers indicating that “despite its strong disagreement” Amazon was
giving in to Macmillan’s terms because “Macmillan has a monopoly over their own titles, and we
will want to offer them to you even at prices we believe are needlessly high for e-books”);
Trachtenberg & Fowler, supra note 5. Shortly thereafter, Sony reportedly also switched over to the
agency model. John Timmer, E-book Prices to Rise as Amazon, Sony Adopt Agency Model,

Apr. 2010, http://www.arstechnica.com/gadgets/news/2010/04/e-book-prices-to-rise-asamazon-sony-
adopt-agency-model.ars. Google has apparently also given in to publishers’ demands and is offering
them agency agreements to participate in its recently launched Google e-books store. Murad Ahmed,
E-books: Publishers Poised for Victory in Latest Battle, The Times (London), Feb. 15, 2010; Samo
& Kellogg, Google to Take on Amazon, Apple, Barnes & Noble with New e-book Store, L.A. Times,
Dec. 6, 2010, http://latimesblogs.latimes.com/technology/2010/12/google-amazon-apple-barnes-
noble-with-new- e-book-store-kindle.html.

14 At that point Random House was the only one of the six major U.S. publishers to stick with
the wholesale distribution model. See Jeffrey A. Trachtenberg, Random House Balks at Apple’s
Book Pricing, Wall St. J., Apr. 5, 2010, at B4; Marron, supra note 7.
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61.  Penguin also forced Amazon to adopt the Agency model. On April 1, 2010, Penguin
sent a letter to its agents and authors that read, in part: “In recent weeks we have been in discussion
with our retail partners who sell eBooks, including Amazon, to discuss our new terms of sale for
eBooks in the U.S. At the moment, we have reached an agreement with many of them, but
unfortunately not Amazon — of course, we hope to in the future. Your newly released eBook is
currently not available on Amazon, but all of your eBooks released prior to April 1st are still for sale
on their site. . . . Our conversations with Amazon are ongoing and we do hope to continue our long-
term relationship with them.”

62. On information and belief, HarperCollins and Simon & Schuster similarly pressured
Amazon to adopt the Agency model in the same time period.

63.  As aresult of the coordinated and unlawful conduct of the Defendants, Sony and
Barnes & Noble have also been forced to adopt the Agency model for eBook pricing.

64.  Consumers were clearly angered by the switch to the Agency model and the
anticipated rise in eBook prices that it would engender. In March 2010, after the switch was
announced but before it was effectuated, eBook sales increased 184 percent. Some Kindle users
posting in various online communities attributed the sudden spike in eBook sales to a last ditch effort
by readers to stock up on eBooks before the switch to the Agency model. One such user stated:
“Myself and another kindle owner definitely bought more books before Agency model, perhaps 8
each.”

65. On information and belief, the Publisher Defendants’ increase in prices resulted in a
short-term reduction in eBook sales revenues under the Agency model. The Publisher Defendants
accepted this short-term reduction in sales and profits in exchange for the ability to raise retail prices
and extra supra-competitive profits in the long term.

66.  Collusion was a necessary ingredient of the Publisher Defendants’ anticompetitive
plan to gain direct control over eBook pricing. If they had not all conspired to force retailers like
Amazon to adopt the Agency model under the same terms and at the same time, consumers would
have simply reacted to rising eBook prices by choosing to purchase their eBooks from publishers or

retailers who did not participate in the Agency model.
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67.  Indeed, this is exactly what happened in the case of Random House, the only big six
publisher who did not conspire with Apple to adopt the Agency model in early 2010. Random
House continued to use the wholesale model, allowing Amazon and other eBook distributors to price
eBooks below the Agency 5. In 2010, Random House saw a 250 percent increase in eBook sales in
the United States in 2010 and an 800 percent increase in the United Kingdom.

68.  Asaresult of Random House being willing to allow price competition, Apple — per its
agreements with the Agency 5 — refused to allow Random House to sell its books through Apple’s
iBookstore. Absent the anticompetitive restraints agreed to by Apple and the Publisher Defendants,
Apple would not have an economic incentive to force Random House to utilize the Agency model.
Instead, Apple would seek the widest possible selection of eBooks whether or not sold directly or
through the Agency model. In banning Random House books from its iBook store, Apple acted
pursuant to the conspiracy outlined above and with the purpose and intent of forcing Random House
to join the cartel it had helped to create and raise prices. Random House switched to the Agency
model effective March 1, 2011.

69.  The fact that Apple brokered the simultaneous switch to the Agency model, and the
Publisher Defendants agreed to standardize higher eBook prices, is amply demonstrated by a January
2010 interview in which Apple CEO Steve Jobs told Walt Mossberg of the Wall Street Journal that
Amazon’s $9.99 pricing for eBooks was about to end:

Mossberg: ~ Why should [a consumer] buy a book for $14.99 on
your device when she can buy one for $9.99 from
Amazon or Barnes & Noble?

Jobs: That won’t be the case.

Mossberg:  You won’t be $14.99 or they won’t be $9.99?

Jobs: The prices will be the same . . . Publishers are actually
withholding their books from Amazon because they're
not happy. (Emphasis added.)

70.  Absent Apple’s knowledge of and participation in the unlawful conspiracy, Steve Jobs
would not have been able to predict future eBook pricing with such startling accuracy.

71.  The Publisher Defendants and Apple could not have switched to the Agency model

without a coordinated effort because eBooks are substitutes for each other. For example, if a
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